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Opi ni on by Seeherman, Admi nistrative Trademark Judge:

Respi roni cs- Novanetri x, Inc., successor-in-interest to
the original applicant, Novanetrix Medical Systens, Inc.,
has appealed fromthe final refusal of the Trademark

Exam ning Attorney to register MARS PO2 TECH and desi gn, as
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shown bel ow, for “nedi cal devices, nanely, pulse oxinetry

nl

noni t ors. The term PO2 has been di scl ai med. ?
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MARS. TECH

Regi strati on has been refused pursuant to Section 2(d)
of the Trademark Act, 15 U S.C. 1052(d), on the ground that
applicant’s nmark so resenbles the mark MARS, previously
regi stered for “nedi cal apparatus, nanely, apparatus for
recordi ng, processing and anal yzi ng pati ent physi ol ogi cal
data,”® that, as used on applicant’s identified goods, it is

likely to cause confusion or mstake or to deceive.

! Application Serial No. 76/118,859, filed August 28, 2000,
based on an asserted date of first use and first use in conmerce
of March 14, 2000.

2 Inthe first Office action applicant was asked whet her PQ2 had
any significance, and responded that “the term*'PQ2’ has no
significance in the relevant trade or industry or as applied to
the goods.” In his brief, the Exam ning Attorney stated that
during the preparation of the brief he discovered that “PQ2” is
nerely descriptive. Although the appropriate procedure at that
poi nt woul d have been for the Exam ning Attorney to request that
the Board remand the application so that he could require a

di sclainer of the term apparently in order to save tine the
Exam ning Attorney sinply contacted applicant and, according to
the brief, applicant’s attorney authorized a disclainer of the
termon Cctober 30, 2002. Al though the file does not reflect an
Exam ner’s Amendnent inserting the disclainmer, the conputerized
records of the O fice show the disclainmer, and applicant has not
di sputed that it was authorized. Accordingly, we have treated

t he di sclai ner as having been entered into the record.

® Registration No. 1,988,794, issued July 23, 1996; Section 8
affidavit accepted; Section 15 affidavit received.
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Applicant and the Exam ning Attorney have fil ed appea
briefs; an oral hearing was not requested.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forthinInre E [|. du Pont de Nemours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
t he goods. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

Turning first to the goods, the registrant’s goods are
identified as nedi cal apparatus, nanely, apparatus for
recordi ng, processing and anal yzing pati ent physi ol ogi cal
data. Such broadly identified apparatus would include the
pul se oxinetry nonitors identified in applicant’s
application. In this connection, the Exam ning Attorney
has submtted with his brief a definition of “oxineter,” of
whi ch we take judicial notice, showing that it is “a device
for measuring the oxygen saturation of arterial blood.”*

Applicant has attenpted to limt the registrant’s goods to

* The Anerican Heritage Dictionary of the English Language, 3d
ed. © 1992. The Board may take judicial notice of dictionary
definitions. University of Notre Dane du Lac v. J. C Cour et
Food Inmports Co., Inc., 213 USPQ 594 (TTAB 1982), aff’d, 703 F.2d
1372, 217 USPQ 505 (Fed. Cr. 1983).
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“systens for processing and anal yzi ng cardi ol ogi cal data
relating to arrhythma,” relying on information obtained
fromthe registrant’s website® which features two nodel s of
the MARS arrhythm a review station. However, it is well
est abl i shed that the determ nation of |ikelihood of
confusi on nust be based on the identification of goods set
forth in the subject application and cited registration.
See Canadi an I nperial Bank of Commerce v. Wells Fargo Bank,
NA, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987); In re
W 1liam Hodges & Co., Inc., 190 USPQ 47 (TTAB 1976).
Applicant also characterizes the registrant’s goods as
a “data processing systenf based on its assertion that the
apparatus for recording, processing and anal yzi ng patient
physi ol ogi cal data is associated with a data processing
system W are not persuaded by this argunment. The
identification of goods in the cited registration is clear:
it is apparatus for recording, processing and anal yzi ng
pati ent physiological data. Applicant’s pul se oxinetry
nmonitors al so process and anal yze pati ent physi ol ogi cal

data, nanely, the oxygen saturation of arterial bl ood.

> As applicant has pointed out, the registration has been
assigned to GE Medi cal Systens Information Technol ogies, Inc.
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Accordingly, applicant’s goods nust be deened to be
enconpassed by the goods identified in the cited
regi stration.

This brings us to a consideration of the marks.

Al t hough, as applicant points out, marks nust be conpared
in their entireties, it is well established that there is
nothing inproper in stating that, for rational reasons,
nore or | ess weight has been given to a particular feature
of a mark. In re National Data Corp., 753 F.2d 1056, 224
USPQ 749 (Fed. Cir. 1985).

In this case, we find that MARS is the dom nant
feature of applicant’s mark. Visually it stands out, not
only as the first word of the mark, but because of its
depiction in thicker and bolder letters than the other
terms and the design. As for the other elenents, PQ2 is
the abbreviation for “partial pressure of oxygen” and has
been discl ainmed as descriptive. The term T TECH is al so
hi ghly suggestive, if not descriptive, of technical
apparatus such as pulse oxinetry nmonitors. As for the
desi gn el enent, which applicant describes as the edge of a
pl anet, this nerely reinforces the neaning of MARS which
is, of course, the nane of a planet. Moreover, in marks
whi ch conmbi ne words and designs, as a general rule words

dom nate over design elenents because it is by the words
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that people refer to the mark. In re Appetito Provisions
Co., 3 USPQd 1553 (TTAB 1987).

Thus, although we have conpared the marks in their
entireties, we find that it is the word MARS in applicant’s
mark which is the strongest source-identifying el enent.
This word, obviously, is identical to the cited mark, which
is MARS per se. MARS is clearly an arbitrary termfor
nmedi cal devices. Applicant has presented no evi dence of
third-party uses or registrations of other MARS marKks.
Thus, the registered mark nust be deened to be a strong
mark which is entitled to a wi de scope of protection.

As a result, consunmers who are famliar with MARS for
apparatus for recording, processing and anal yzing patient
physi ol ogi cal data are |likely to assunme, upon seei ng MARS
P2 TECH and design on pulse oxinmetry nonitors, that these
nmonitors emanate fromthe same source, and that applicant’s
mark is nmerely a variation of the MARS narKk.

Appl i cant has argued that its goods and those of the
registrant are carefully selected and purchased by
sophi sticated buyers. Cbviously these nedical devices
woul d be purchased by hospitals and nedi cal personnel, and
woul d not be bought on inpulse. However, because of the
simlarity of the marks, and because the additional

elements in applicant’s mark are |ikely to cause



Ser No. 76/118, 859

applicant’s mark to be viewed as a variant of the
registrant’s mark, rather than as a different mark
indicating a separate source, even sophisticated purchasers
are likely to be confused.

Finally, in its appeal brief applicant’s attorney has
asserted that applicant is not aware of any instances of
actual confusion. Uncorroborated statenents of no known
i nstances of actual confusion are of little evidentiary
value. Inre Majestic Distilling Conpany, Inc., 315 F. 3d
1311, 65 UsSP@2d 1201 (Fed. Cir. 2003). Further, we note
that applicant’s clainmed date of first use is March 2000,
so that there has not been a significant anount tine during
whi ch there has been cont enporaneous use of the marks.

Mor eover, applicant has not provided any information as to
the extent of its sales or its advertising, such that we
coul d ascertain whether there has been a sufficient
opportunity for confusion to occur if it were likely to
occur. W also note that evidence of actual confusion is
notoriously difficult to obtain, and that we have not heard
fromthe registrant as to its experience as to any
confusion that may have occurred. In these circunstances,
we nust find that this duPont factor is neutral.

Decision: The refusal of registration is affirned.



